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Executive Summary

Croatia has reached an advanced phase in the negotiations for the EU membership. In particular, Chapter 10 – Information Society and Media is opened in June 2007. As one of the requirements for its provisional closure, Croatia is invited to make a review of its audiovisual media legislation with a view of strengthening political independence of the corresponding regulatory bodies.

In this paper we consider the succession of legislative changes, introduced to facilitate further depoliticisation of the public broadcasting regulatory bodies in Croatia, namely the HRT Programme Council and Electronic Media Council, starting from the preparations of the Stabilisation and Association Agreement in 2000 onwards. By examining the impact different legislative solutions have had on the HRT functioning, we address the question of causality in terms of involvement of civil society in the appointment of the Council members. The time scale considered enable us to make a fair distinction between the impact of the legislation and the general socio-economic impact on the level of political independence and professional functioning of HRT. We apply the same reasoning on the Electronic Media Council. 

From the comparison of our assessments with the opinions of Croatian media experts, we conclude that the present legislative framework regulating the appointment procedure of the members of both Councils is satisfactory enough since it provides for their professional stability and political independence. We also outline the means for further improvement of its implementation.

This paper represents the basis for the public consultation on the above subject, the public is therefore invited to comment.
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1 Introduction

Transformation of the national television from state to public service broadcaster was arguably one of the main elements of the overall Croatian transition to democracy. Although protection and promotion of the media pluralism have represented vital parts of the national media policy, a considerable and rapid progress in this direction took place after the Homeland war, due to the joint efforts of the Croatian authorities, civil society and international organisations. Croatian rapprochement to the EU brought in the new momentum, both in terms of fulfilling the Copenhague criteria as well as in completing the alignment with the acquis in the field of media. 

In the attempt to secure the independence and pluralism of the media, Croatia has on a number of occasions consulted the EU media experts (Council of Europe (CoU), Organization for Security and Co-operation in Europe (OSCE), European Commission (EC), and experts commissioned thereby). The last systematic review of the Croatian media legislation took place in 2004, upon request of the Croatian government. This resulted in the recommendations
 for further changes and/or improvements of the Croatian Radio-Television (HRT) Act, Electronic Media Act, Media Act and a part of the Penal Code, pertaining to libel. In response, the Media Act was amended accordingly, and the sanction of prison sentences for libel was abolished in 2006. In addition, in the course of the negotiations on Chapter 10 - Information Society and Media, the Electronic Media Act was brought to the full compliance with the EU acquis.

It is our opinion that, at the present moment, the media landscape in Croatia has reached a fair level of stability, where “the freedom and pluralism of the media continue to be provided”
. The same has been acknowledged by the international organizations. We briefly illustrate this point by the most recent example: the closure of the OSCE mission in Croatia. Their latest report 
 released on the 19 July 2007, states that: “ Achievements obtained in these areas (i.e. media and electoral legislation, civil society development, police reform and the political and educational rights of minorities)… have been sustained and where questions have arisen they have been, for the most part, resolved by Croatian institutions without the need for external intervention.” Referring to the freedom of the media in particular, it says: “the Croatian media now operates largely in accordance with international conventions and agreements and Croatia is in the process of finalizing legislation guaranteeing media freedom, freedom of information and freedom of expression in line with European Union
 and Council of Europe standards.” We point out that after the release of this report Croatia completed the alignment with the EU acquis, i.e. as briefly mentioned in the previous section, the final amendments of the Electronic Media Act, which made it fully compliant with the Television without Frontiers directive
, were adopted in March 2008
. As for the HRT, the report states that: ”the appointment in May of a qualified and experienced candidate as Director General of the national broadcaster HRT was carried out in accordance with the law.”

 Nevertheless, Croatian commitment to secure further the work of HRT from the political interference, as well as the growing maturity of its civil society sector, have kept open the possibility of exploring further legislative measures.  Consequently, after the parliamentary elections in 2003, a number of round tables and consultations with European experts on this issue took place. Finally a new light was shed on the above subject upon the demand of the EU. Namely, for (provisionally) closing negotiations on Chapter 10, EU made a request of completing the revision of the media legislation in the part pertaining to the political independence of the regulatory bodies.

The purpose of this paper is to re-examine the role the civil society has played in the functioning of the public broadcasting regulatory bodies, namely the HRT (Programme) Council, and Electronic Media Council. In Section 2 we give a brief recap of policy and legislative measures in this area on the EU level. The analysis of particular case of the HRT is presented in Section 3. It is based on the track record taken from 2001, when the civil society was explicitly involved in the appointment of the HRT Council members, onwards. Section 4 presents the similar analysis for the Electronic Media Council. The discussion and the opinions of the Croatian media experts are given in Section 5. In Section 6, we summarize, give the assessment of the present state of play and indicate guidelines for further rapprochement of the Croatian media standards to the ones of the EU.

2 Public broadcasting in post – communist Europe – No unique model

Full political and operational independence of the media in the EU, including broadcasting, is declared as one of the fundamental freedoms
.  Similarly, the CoE Committee Ministers passed the Recommendation on the Guarantee of the Independence of Public Service Broadcasting
, enumerating the criteria for achieving it in practice. Since they represent the only “solid ground” to be used in our further analysis, we mention here explicitly those related to the regulatory, i.e. supervisory bodies (see Appendix to [8], Chapter III thereof): 

Supervisory bodies of the public service broadcasting organisations:

1. Competences

a) The legal framework governing public service broadcasting organisations should define clearly and precisely the competences of their supervisory bodies.

b) The supervisory bodies of public service broadcasting organisations should not exercise any a priori control over programming.

2. Status

a) The rules governing the status of the supervisory bodies of public service broadcasting organisations, especially their membership, should be defined in a way which avoids placing the bodies at risk of political or other interference.

b) These rules should, in particular, guarantee that the members of the supervisory bodies:

1. are appointed in an open and pluralistic manner;

2. represent collectively the interest of society in general;

3. may not receive any mandate or take any instructions from any person or body other than the one which appointed them, subject to any contrary provisions prescribed by law in exceptional cases;

4. may not be dismissed, suspended or replaced during their term of office by any person or body other than the one which appointed them, except where the supervisory body has duly certified that they are incapable of or have been prevented from exercising their functions;

5. may not, directly or indirectly, exercise functions, receive payment or hold interests in enterprises or other organisations in media or media-related sectors where this would lead to a conflict of interest with their functions within the supervisory body.

We focus in particular on the criteria under 2.a and 2.b.1, 2, related to the modalities of the appointment procedure for the members of the regulatory/ supervisory bodies, which represent the core-issue of this paper. It should be noted that the civil society – media pluralism relation has received a lot of attention over the years, yet it remains an open issue. This is mostly due to the fact that in practical terms it is impossible to distinguish the impact of civil society on the professional functioning of the public broadcaster from the impact of other factors, such as economic and political stage the society has reached. The prevailing opinion of most EU media scholars when considering the real cases from the post-communist European countries, is that the influence of civil society on the work of the public media remains unsatisfactory
. Consequently, they argue that the increase of this influence is the key-factor for the complete transformation of the public television /media from the “tool of agitation and propaganda” to the “(BBC-like) public watchdog”. 

The above interrelationship cannot be contested from the academic point of view, but the experiences from the implementation of the criteria [8] cast doubt on the overall validity of such a straightforward hypothesis. The EU members states themselves provide a good setting to test the above idea, pointing out there is no unique (legislative) model regulating the role of civil society in the appointment procedure that applies to the different bodies in the different member states
. Moreover, it must be underlined that what is proven efficient in one country could produce quite the opposite effects in the other, depending, among other things, on how independent and mature the civil society sector really is.

Difficulties in defining the precise impact of the legislative model on the functioning of the public broadcaster leave the means of the implementation of the aforementioned criteria rather vaguely defined. As a consequence,  the task of choosing the appropriate model is far from being trivial, and partly relies on the trial and/by error method.  We illustrate this statement of the example of HRT.

3 HRT (Programme) Council

In this section we present the overview of legislative solutions for the appointment procedure of the HRT (Programme) Council. These solutions are then contrasted to the functioning of the HRT, as governed by these laws. We demonstrate empirically that what was called “a solution which deserves applause
” of how the civil society should have been involved in the work of the public television, on the operational level showed itself as strongly politicized (though “through the back door”) and highly inadequate solution. On the other hand, a solution described as “potentially dangerous” since reached via outright political consensus, has been successful enough in ensuring the stable working conditions for HRT for the past six years.

The above findings cast doubt on the legitimacy of the demand to make further legislative changes in a particular direction and raise the question of identification of other, as important, elements that should be simultaneously taken in consideration.

3.1 Early 2000 – Joys and pitfalls of civil society model


After the parliamentary elections in 2000, the new government put the special emphasis on the completion of the reform of the public television. At that moment, the HRT Council consisted of 24 members, all appointed by the Parliament.
 As for its composition, 10 members were the Parliament delegates, chosen according to the proportionality principle in the House of Representatives
, one of them being the representative of the expatriates and one member of the national minorities. The remaining 14 members were appointed by the Parliament upon the recommendation of the plethora of civil society organisations: Croatian Academy of Sciences and Arts, Croatian Universities, Matica hrvatska, Croatian Journalists’ Association, Croatian Writers’ Association, Croatian Association of Music Artists, Association of film and drama artists, Association of Homeland war participants, Professional association of primary and secondary education, Croatian Olympic Committee, Croatian Expatriates association, Catholic church and (one representative of other) religious communities in Croatia. 

Since the reform went in parallel with the new phase of Croatian stabilisation and association process
, the experts from the CoE were extensively consulted while preparing the amendments. Clear separation between the functions of the Parliamentary representative and the membership in the HRT Council was identified as the main prerequisite for its independence, i.e.:” While appreciating that there is no infallible method for securing the independence of public service broadcasters, they (i.e. European consultants, AN) recalled that a number of minimum measures should be taken in order to avoid such interference. In this respect, they reiterated their previous recommendation that members of Government and Parliament should not be allowed to become members not only of the HRT Board of Management but also of the HRT Council.”
 In their analysis of the final draft of the HRT Act
, referring in particular to the independence, depoliticisation and accountability of the HRT, the CoE experts highlighted the following
:

1. The Draft Law describes HRT as independent and as a public service only with reference to its programming, and not to HRT itself as an organization. The two cannot be separated. 

2. The Draft Law may turn HRT into "parliamentary" rather than "public" broadcasting. 

3. If the Croatian Law on Institutions should provide for less than full independence and autonomy of HRT as an organization, the present law should derogate from that the law with reference to HRT in order to protect its independence.

4. Membership of the HRT Council should be representative of Croatian society. 

5. The act of their nomination should be separated from the act of appointment The Committee for Election and Appointment of the House of Representatives should have no role in selecting candidates from among individuals nominated by representations of civil society.

6. The Law should identify representations of society eligible for nominating candidates and describe the procedure their nomination.

7. To give the Board of Management and the Director of HRT a clear mandate, and to ensure their security in office, the law could require that decisions on their appointment and dismissal should be taken by the Council by at least a qualified majority of the total number of its members, and preferably a two-thirds majority.

8. The term of office of HRT Council could be shortened to three years to contribute to greater pluralism within HRT bodies.

9. Direct accountability mechanisms should be designed so as to prevent frivolous or politically-motivated dismissals of executives. 

10. Reports by HRT Council and Board of Management to the House of Representatives should focus on programming objectives and obligations of HRT as a public-service broadcaster, and on its use of public money, and should be available to the public

11. Top management of HRT should each year publicly announce its programme policy and report on its implementation a year later.

The Government was making concerted effort to maintain an open discussion with many different stakeholders 
, especially since the bill prescribed the restructuring of HRT in terms of legal separation of the company Odašiljači i veze and also the privatisation of the third channel, which raised a lot of criticism in general
. Considering in particular the role of civil society, even the members of the ruling coalition were somewhat concerned about the “unclear responsibility of the NGO’s” participating in the HRT Council
. On the other hand, the civil society appointment model was strongly advocated by journalist’s associations such as Forum 21. 

HRT Act
 was adopted in February 2001, stipulating the following composition of the  HRT: (Art. 15):

1. the HRT Council, responsible for evaluation, supervision and monitoring of the radio and television programme;

2. Board of Management of the HRT, responsible for the allocation of the capital and the distribution of profit, directly appointed by the Parliament; and

3. the Director of the HRT, who represents the HRT as such and conducts the business on its behalf.

As for the members of the HRT Council: the following appointment procedure is prescribed (Arts. 16, 17):

The Council has 25 members. One member is appointed by the following institutions:

Croatian Academy of Sciences and Arts;

Croatian Universities;

Matica hrvatska;

Croatian Expatriates Association;

Croatian Journalists’ Association;

Croatian Writers’ Association;

Croatian Olympic Committee;

national minorities in Croatia;

Catholic Church;

other religious communities in Croatia ;

Trade union association;

Employers’ Association;

Professional Film Associations;

Professional Theatre Associations;

Professional Art Associations;

Professional Music Associations;

Association of the Homeland war veterans;

Pensioners’ Associations;

Civil and ecological initiatives;

Consumers’ Associations;

Youth Associations;

Farmers’ Associations.

The last three members, being distinguished public figures not affiliated to any political party, were appointed directly by the Speaker of the Parliament, the Prime Minister and the President of the Republic of Croatia. In addition, following Art. 17 (3), the minister of culture, after having officially consulted the minister of justice, administration and local self-government, stipulated by his own decision the procedure and the modalities of the nomination and appointment of the representatives in the HRT Council, appointed by two or more associations. By his decision, the minister also confirmed that the nomination procedure for the members of the HRT Council had been conducted in accordance with the law (Art. 17 (5)). 

The above Act was subsequently qualified as “an important step on the road towards creating a proper legal framework for public service broadcasting in Croatia”
, and the independence of the HRT Committee was explicitly acknowledged. Nevertheless, according to the experts, it still contained the provisions which “create the possibility of undue influence by public authorities and political force upon the operation of the HRT”, i.e. “the government and the Parliament retain control over HRT through their direct role in the appointment of the main HRT bodies and in the oversight of its activities”
. These provisions were primarily related to the role of the Parliament in the appointment (and work) of the Board of Management as well as to the fact that the government minister was given powers to decide on the procedural matters concerning the appointment of the members of the Council. It was concluded [23]: “By contrast, the HRT Council, whose ostensible role is to oversee the work of HRT on behalf of the public, has in fact no real powers. Instead, the Parliament-approved Board of Management has assumed greater competencies over the Council’s functions with the danger that it has the power to impose on the broadcaster the political views of a current parliamentary majority and Government. The Board of Management appoints and recalls, inter alia the HRT Director and can block the appointments of the HRT Editor-in-Chief”. Consequently, the following comments and recommendations, related to independence and accountability were suggested [22]:

1. Only two of the powers given to the House of Representatives do not raise any objections: that of appointing its own representative(s) to the HRT Council (as long as members appointed by state bodies constitute a clear minority of its members), and of giving its consent to possible bankruptcy proceedings.

2. The House of Representatives should not have the power to appoint and dismiss at any time members of the Board of Management. HRT Council should have this competence.

3. There is no reason for the House of Representatives to approve the Statute of HRT. This should be the job of HRT Council.

4. In the present configuration, HRT Council may have the obligation to present a regular report to the House of Representatives (though there should be no such obligation on the Board of Management), but the law should be clear on the consequences of a possible rejection of such a report by the House of Representatives. This should not give the House of Representatives any possibility of interfering directly into the work of HRT.

The above Act also set the deadlines for the reform of HRT (30 day and 60 days after the adoption of the Act for the appointment of the HRT Council and the Board of Management, respectively), but its implementation was seriously delayed. Moreover, soon after the appointment of the Council, malfunctions in its operation were detected. At the beginning, the criticism came mostly from the journalists’ circles. In an overview of the work of HRT in 2001
, it was noted that the Council had already usurped more competences than those lawfully prescribed (the editorial ones, AN). Although created as politically independent body, its work was clearly reflecting “disputes of various groups of lobbyists”
. 

The Director and the Editor-in-Chief were finally elected in February 2002, without apparent political influence
, but the malfunctioning of the HRT continued, mostly due to the “lack of the professionalism of the Council” and unceasing internal struggles. Even the manifest public discontent could not deter the members of the Council from maintaining the status-quo on HRT. Consequently, in February 2002, the Government acknowledged the need for further amendments and launched a public call for the input. As the official reasons, the Ministry of culture stated the following (see [11], p. 6):

1. Ratification by Croatia of the European Convention by the Transfrontier Television (12 December 2001) and the need to align Croatian broadcasting legislation with its provisions;

2. The obligation created by the House of Representatives in the current law to divide by 1 July 2002 HRT into two separate public institutions: Croatian Television and Croatian Radio, which has not been achieved yet;

3. The need to meet the OSCE commitments
.

 In September 2002, the minister of culture sent a letter to several different institutions, including the HRT bodies
, asking for their assessment of the following issues:

1. Composition and competences of the HRT Council, and its position with respect to the Board of Management, i.e. Director, Editor-in –Chief and Editorial Board;

2. Composition and competences of the Board of Management, i.e. the HRT Director, Editor-in –Chief and Editorial Board;

3. Competences and powers of the directors of the Croatian Radio and Croatian Television and his relations to the Editor-in –Chief and Editorial Board.

Since the letter contained rather critical remarks on the editorial policy of the HRT, the HRT Council members characterized it as the political interference.  In his reply
, the minister made a brief assessment of the current state of the play on the HRT, identifying the lack of professionalism as the consequence of “parapolitical” activities. He justified his assessment by the fact that the civil society members had announced the creation of their own political party and argued that the main idea of the law, i.e. the insurance of pluralistic and independent regulatory body, was thereby put in jeopardy.

This, however cut no ice with the Council. The internal struggles on HRT continued: the tension between the Director and the Board of Management and between Editor-in Chief and the HRT Council prevented HRT from normal functioning. HRT continued to be afflicted by management problems
, partly because “no overall structural and professional reform of HRT has been carried out since the new Government came to power in January 2000”. The announced reform in the HRT programming, including in particular the creation of a special news desk for human rights and civil society issues, was not becoming operational.

  At the same time, in his Analysis of the draft law [11], dr. Jakubowicz suggested to stop the drafting of the new HRT Act (see [11], p.3 ibid):

1. In its present form, the draft Law on HRT does not serve any of the official reasons for its development. Its adoption in a fast-track procedure would harm prospects for promoting the goal of developing true public service broadcasting in Croatia.

2. Greater political and administrative control over HRT may be the real reason for proposing the adoption of the new law on HRT.

3. Therefore it would be best if work on the present draft would be stopped, all the more so that the text appears so hastily written and contains many drafting and substantive mistakes and inconsistencies.

Furthermore, he stated that (see [11] p. 6 ibid): “…proposed changes go far beyond the(se) stated objectives and in fact may be seen as contrary to some of them.” As for the HRT Council, dr. Jakubowicz stated (see [11], p.15 ibid):”Given the clear majority of direct representatives of civil society, it is a solution which deserves applause and commendations as equalling the best achievements in this area, and being more democratic than in many other countries. Croatia has joined those countries which set an example in this respect for others to follow, and this should be recognized.” Nevertheless, he acknowledged the existence of the problems in the functioning described previously in the section, but, according to him, “Any difficulties with the implementation of the law are a natural consequence of the change of the system and were to be expected. Any new institutional framework needs time to settle down. Time is also required for participants in the new system fully to understand what role they are expected to play in it. Mistakes may have been made in the early period, but they should not be the reason for adopting a completely new law, unless the intention is really to improve it.” The only change in the HRT Council dr. Jakubowicz found appropriate, was the reduction of the number of its members “from 25 to 21” ([11] , p. 15 ibid).

Considering the malfunctioning of HRT as a misfortunate, temporary aberration, dr. Jakubowicz cleaved to the existing solution, identifying waiting for enough time to pass, so that everybody understands the role they are expected to play as the only remedy.

Appropriate actions which would have resolved the HRT crisis were however, long overdue, therefore the Government continued working on the improvements of the draft. In December 2002, dr. Jakubowicz wrote the complementary analysis
, without formal commission “in hope of assisting further discussion of the draft (law, AN) and of doing so in a way that will prevent any misinterpretation or misrepresentation” of his assessment. The aforementioned analysis represented a serious attempt of reconciliation between the two opposite approaches, i.e. the civil society and parliamentary models.  Dr. Jakubowicz thus proposed ([31], p.3 ibid) a solution in which “Parliament formally appoints individuals nominated (designated) by civil society organizations”. Hypothesising that this would have mitigated the (apparent) negative aspects of the direct involvement of civil society, he suggested a sort of “merger” between Art. 17 of the act in force and Art. 18 of the draft act (which in a great extent corresponds to the Act currently in force
, AN). Thus, the following appointment procedure was recommended ([31], p.3, 4 ibid):

Article 18

1. Members of the HRT Broadcasting Council (the name used in [31] for the HRT Programme Council, AN) shall be appointed and relieved of duty by the Croatian Parliament. 

2. Only the citizens of the Republic of Croatia representing various groups of the Croatian society (young people, pensioners, employers, trade unions, national minorities, religious communities, universities, civil society associations and others) are eligible for membership in the Broadcasting Council.

3. Members of the Council should be publicly known persons who have distinguished themselves in public life by their advocating respect of democratic principles and the rule of law, the building and promotion of the highest values of the constitutional order of the Republic of Croatia, development of the civil society, the defence of human rights and freedoms and the protection of the freedom of expression.

4. Subject to Article 21 and Article 20, the following organizations shall designate one person each for membership in the HRT Broadcasting council:

Croatian Academy of Sciences and Arts, Association of Universities, Central Croatian Cultural and Publishing Society, Croatian Emigration Institute, Croatian Writers’ Guild, Croatian Journalists’ Association, Croatian Olympic Committee, national minorities in the Republic Croatia, Catholic church in the Republic Croatia, other religious communities in in the Republic Croatia, trade union association, employers’ association, film professional associations, drama professional associations, fine arts professional associations, musical professional associations, pensioners’ associations, civil and ecological initiatives, associations of consumers, youth associations, peasants’ associations.

5. The above associations shall appoint their representatives into the HRT Council pursuant to the procedure stipulated by law and their statutes for the election of members of their management bodies.

6. Subject to Art. 21 and Art. 20, three persons from among the respectable non-party public officially shall b designated into the HRT Broadcasting Council by the Speaker of the Croatian Parliament, with previously obtained opinion of a competent working body of the House of Representatives, by the Prime Minister and by the President of the Republic of Croatia.

7. The HRT Council shall initiate the procedure of appointing the members of the HRT Council by addressing a public invitation at least three months prior to the expiration of mandate, compile the list of designated persons from the associations listed in para 4 and the officials listed in para 6, and forward it to the speaker of the Croatian Parliament.

8. The Croatian Parliament then appoints all designated persons as the members of the HRT Broadcasting Council by simple majority. If the motion is not carried, a new list of designated persons, as provided for in paras 4-6, must be presented to the Croatian Parliament.

9. New members of the HRT Council must be appointed before the expiration of the mandate of the HRT Council members from the prior composition.

10. Deputies of the Croatian Parliament and other state officials shall not be eligible for membership in the HRT Broadcasting Council from paragraph 1 of this Article.

11. HRT employees shall not be eligible for membership in the HRT Broadcasting Council.

12. The following persons shall not be eligible for membership in the HRT Broadcasting Council: persons employed or performing jobs for rival companies, i.e. companies engaged in radio and television broadcasting, members of their management boards or supervisory boards, and persons engaged in activities which may cause the conflict of interests.

In addition, it was suggested that “there should be no provision for dismissing of the HRT Broadcasting Council members, or at least this should be treated as a last resort”.

In spite of fierce criticism from both Croatian public scene, and international experts
, after ten large meetings and approximately fifty written expert comments on the draft law, the Government chose what seemed “more accountable and operational solution”. Thus the Act, stipulating the appointment of the HRT Programme members by the Parliament, was finally adopted in February 2003
. This Act is still in force.

To end this section, it should be noted that the described situation is not a unique phenomenon in the transition countries. Similar thing happened in Slovenia in 2005, when, in order to provide for the stability of the national broadcasters, “more democratic” law was changed to grant more powers to the Parliament. 

3.2 Current HRT Act – Parliamentary appointment

Management of the HRT is regulated by Chapter V of the current HRT Act (32(. In particular, Art. 16 thereof stipulates the following composition of the HRT: HRT Programme Council, HRT Directorate, and HRT Director-General. In managerial terms, the intention of the law is clear: in order to achieve efficient and logical managerial framework, the powers are mostly given to the Director General, whose work is supported by subordinate governing hierarchy. 

Composition, competences and appointment and dismissal procedures for the members of the HRT Programme Council are prescribed by Arts. 17-24. The HRT Programme Council consists of 11 members, appointed and dismissed by the Croatian Parliament, on the basis of the public tender. The nomination criteria are defined by the parliamentary Committee on Information, Computerisation and the Media.  Based on these criteria, the Committee invites the institutions, associations, and citizens to submit the proposals for the candidates of the HRT Programme Council, together with the explanations thereof. The Committee is also responsible for composing the list of candidates, who fulfill the criteria, and submitting it to the deputy clubs. The final proposal is made upon the agreement of the parliamentary caucuses and it is submitted to the Croatian Parliament for voting. If the caucuses cannot reach the agreement on all candidates, the Committee shall determine the remaining number of candidates, taking into account the equal representation of candidates proposed by the clubs of the parliamentary majority, as well as the parliamentary minority. Croatian Parliament appoints the members of the HRT Programme Council by voting on the proposal of the list of candidates compiled in the aforementioned manner. As for the general appointment criteria, they are stipulated by Art. 18 (8-12), and are almost identical to the recommended Art. 18, paras 2, 3, 10, 11, 12 (see above).  The mandate of the members of the Council is stipulated by Art. 21 (3) of (32(, i. e. it lasts for four years, and every two years a half of the Council members undergoes the appointment procedure. As for the dismissal of the members, it can take place (see (32(, Art. 20 (1) thereof):

1. at member’s request;

2. if the member acts contrary to the law and other regulations governing the activities of HRT;

3. if they are effectively convicted for committing a criminal act;

4. if they do not attend the meetings in the period longer than six months;

5. if they try to influence the programme broadcasting  by its requests which are outside of the prescribed way of the work of the Council.

The procedure of the dismissal is launched by the HRT Council or the HRT Directorate, and the final decision is made by the Parliament(Art. 20 (2)).

In his analysis of the HRT Act
, dr. Jakubowicz noted “considerable progress achieved in the course of consultations concerning the draft law, due to the Croatian Government’s willingness to consider, and act upon, many of the comments and proposals made in the process. Over the period of a few months, the draft has been fundamentally revised, with changes generally signifying improvement and a desire to bring the draft law into line with European standards.” He took note that the Act guarantees much more autonomy to HRT than in the past, but “it is to be regretted that one of the few commendable features of the previous law – direct appointment of members of the HRT Broadcasting Council by civil society organizations – has now been replaced with a system which, in a worst case scenario, may result in far reaching subordination of the entire HRT to political control by the parliamentary majority”.

Referring in particular to the appointment and dismissal of the HRT Council Members (35(, p. 3 ibid, the following remarks were made:

1. No formal requirements concerning verification of whether the candidate really represents the social group listed in (32(, Art. 18 (3) thereof, have been specified.

2. Members of Parliament are formally eligible for the membership, although the state officials are not.

3. Criteria for nomination, defined by the parliamentary Committee on Information, Computerisation and the Media are not specified by the law.

4. “Harmonization” of the list of the candidates by the deputy clubs will “most likely take the form of political deals arrived at between political parties as to who should be appointed to HRT Broadcasting Council”.

5. Considering the requirement of balance between parliamentary majority and minority, in case of the failure in reaching the harmonisation of the list ((32(, Art. 18 (6) thereof), no requirement of balanced representation applies if parliamentary clubs manage to harmonize the full list. In an extreme case, HRT Broadcasting Council may consist of MPs alone.

6. The overall procedure (therefore, AN) “potentially opens the way to a purely politicised manner of appointing HRT Broadcasting Council” in which case all other appointments of the ranking managers made by the Council “may also result in political appointees holding all positions of importance in management and programming.”

7. Considering the dismissal procedure ((32(, Art. 20 (1) thereof), items 2 and 3 are found “vague enough to serve as justification for a motion of dismissal under any pretext.” In addition, since the procedure of the dismissal of the member of the Council must be initiated by a two-thirds majority, it is noted that “any ranking manager within HRT enjoys a higher level of protection.”

Contrasting these provisions to the requirements of (8(, dr. Jakubovic stated that: “It has to be admitted that, given high political culture and self-restraint on the part of the authorities of the State and parliamentarians, the potential dangers outlined above need not necessarily materialize. Experience from many post-Communist countries, including the past history of implementation of successive HRT laws, shows, however, that there is a high risk that they will.”  At the end, he concludes that:” In a consolidated democracy, this law would be acceptable. However, given long-standing political conflicts concerning HRT, the risk that some of the fundamental condition of HRT independence, as specified in (8(, may not be met must be considered quite high. Therefore the law must be assessed as potentially failing to meet international obligations on some crucial points of PSB independence.”

Although the Act has not been changed, the message about the potential dangers lying therein has been taken in serious consideration by Croatian authorities, resulting in additional and concerted efforts for ensuring stable work conditions for HRT. 

The Parliament appointed the HRT Programme Council eighth months after entering in force of the new act
, with 6:5 ratio between the ruling coalition and the opposition. Public opinion was divided: candidate’s expert competences were considered questionable, but, on the other hand, “they should be given a chance to demonstrate their real intentions”.
 But, already after the first meetings of the Council, was is publicly acknowledged that “the discussions were not burdened by the ideological positions of the members”, quite to the contrary, they were “held in correct and relatively constructive framework”.
 Finally, the HRT Statute was adopted in January 2004
.

3.3 Towards the EU membership – New challenges

After the parliamentary elections in 2003, the HDZ led government demonstrated clear political continuity with respect to securing the work of HRT from political interference. The delay in appointing new Council contributed to the problems in the HRT functioning, i.e. the key appointments, such as Director General, had not been made. Concerned with the aforementioned issues and a potentially aggravating functioning of HRT, also strongly advised by the European experts to make another change of the Act in line with (35(, the Government initiated the preparation of the amendments
. This announcement was received as another way of the political interference, especially from the journalistic circles. The Croatian Association of Journalists (HND), advocating the maintenance of the status quo in order to give the Council enough time to start functioning properly, conducted a survey “Should the Act on HRT be changed and why?”
, involving the public figures explicitly or implicitly dealing with the media. The opinions were divided, not only between the members of the political parties, but also among the professionals themselves. The argumentation, nevertheless, had remained the same: civil society model had led to a state of complete chaos on HRT, vs. the efforts should have been made to reach the European media standards.

In February 2004, group of European media experts met Croatian media experts in order to analyse the current set of the media legislation (see [1]). Considering HRT, European experts pointed out: “the shortcomings of the existing law were demonstrated by the protracted parliamentary negotiations on the appointment of the HRT Council members.” As for the appointment procedure of the HRT Council, the civil society model was strongly advocated, but further elaboration thereof was needed “in order to avoid any undue delay in the process or politically motivated interference.” Taking notice of the fact that “the government’s willingness to complete the reform as quickly as possible is also related to the finalization of the avis
 on Croatia’s accession to the EU”, the experts underlined that no formal adoption of this particular act was expected to happen soon, and made the following recommendations (see [1], p. 3-4 ibid):

1. Time should be given to the drafters to prepare the amendments to the Law on HRT. As far as possible, the fast-track procedure to reform this Law should not be used. This would enable further consultations on the reform of the Law on HRT, both within Croatia and with the experts. 

2. In order to secure the stability and legal certainty needed by HRT, the current HRT Council should continue to elect the Director-General and senior staff members. The mandates should not be disrupted by the adoption of the new Law on HRT. The Council’s members should be affected by the new nomination procedure only at the end of their current mandate (Art. 21 of the current Act), with the exception of the 11th member of the current HRT Council, whose election should follow the procedure of the current Law. Specific transitional provisions should be drafted in order to organise a smooth transition between the current HRT’s Council composition and the new HRT Council to be nominated according to the new Law. This is also to avoid the perception that these changes are made by the new Government for political reasons.

Reintroducing the civil society appointment in the law, especially but from the recent experience, seemed beguilingly counter-intuitive. At the same time the HRT Programme Council re-elected the Director-General and appointed the senior management
. The discussions continued. In March 2005, a large meeting titled: ”Do we need new HRT Act?”
 was organized, in the presence of, among others, the OSCE representatives, European experts, Croatian authorities, members of the HRT Committee, Croatian Helsinki Committee, Croatian journalists’ association. All strands of political and expert opinions were heard. Views were still quite different, but, more than a year after the appointment of the Council, a qualitative step forward was noticed. The demand for the legislative changes seemed dwindling; it was generally agreed that the Council had gained the stability in its work, as well as the independence. The ideas of improving the implementation of the Act in terms of more focused criteria in the nomination of the candidates were presented.

4 Electronic Media Council – Overview

The Electronic media act
,
 regulates broadcasting and commercial broadcasting sector. It transposes the provisions of the European Convention on Transfrontier Television
 and has been recently brought in full compliance with the Television without Frontier Directive of the EU (see [5]), which establishes legal framework for the free movement of the television broadcasting services. The Directive regulates the European market for broadcasting and services pertaining hitherto in terms of: jurisdiction criteria for transfrontier programme services, support in production and distribution of the European works, television advertising and sponsorship, access of the public to major events, protection of minors, right to reply. Furthermore, in 2007 it was amended by the Audiovisual Media Services Directive (AVMSD)
 so as to include the development and application of digital technologies, as well as the other changes in the European broadcasting.

The regulatory body for the electronic media is the Electronic Media Council, which was, by the recent amendments of the Act [46], strengthened by the Agency for Electronic Media (see [47], Art. 58 thereof). Since its primary duty is to supervise and enforce the adherence to the law, its work must be secured not only from the political interference, but also from the pressure from the economic and other groups on a very dynamic and expanding field of broadcasting. For that purpose, sufficient funding of the Council must be provided, allowing for its independent functioning.

Focused on the expert aspects of the broadcasting, the Electronic Media Council,

unlike the HRT Programme Council, has never attracted much of the public attention. Before the adoption of the Electronic Media Act in 2003, the analysis of its draft was made by dr. Nyman-Metcalf
. In her general comments on the Council ([50], p. 5 ibid) she wrote: ”The regulatory agency for electronic media, the Council for Electronic Media, is a very important body, as it is through the work of this body that the good functioning of the law will be ensured. The law cannot and should not contain too much detail, as it has to be able to be adapted to the changes over time. With a strong and professional regulatory agency this does however not mean that the application of the law will not be optimal. The body should represent different interests, be impartial and objective, which can be best achieved if it represents professional people.” 

As for the appointment procedure for its members, referring the public invitation, stipulated in the draft, she stated”...many countries instead have elected to have candidates proposed by organisations representing different interests: NGO’s, journalists’ organisations, academies of science, universities etc. Among those excluded (i.e. not eligible to be appointed to the Council, AN), there is no mention of the family members of broadcasters, who should also be excluded (at least close family members, like spouses, parents and children). The exclusion of people convicted of criminal acts should be qualified to certain more serious criminal acts. The staged election as outlined in the alternative text for Article 59 (see [50], p. 24 ibid) is good as it allows retaining competence when only some members change at any one time.” Elaborating further the appointment procedure, dr. Nyman-Metcalf pointed out ([50], p. 24-25 ibid): ”Methods must be set out to select members so that the risk of political or economic interference is minimised and no political or other group can dominate the body. The process of appointment should be set out clearly in law. Members should serve in their individual capacity and exercise their function in the public interest. The process of appointment should be open and democratic, allow for public participation and consultation. Only individuals who have relevant expertise should be eligible. Membership should be representative of society. There should be rules on incompatibility, regarding persons with an economic interest in the sector, with political positions or in other positions that would be incompatible with the independent carrying out of their functions in the organ. The terms of appointment should be fixed and there should be guarantees against dismissal. Basically, any rules should be set out in law. This includes both the appointment of the body and its tasks and responsibilities. The funding should be provided in a way that protect the body form arbitrary interference and that guarantees sufficient funds to be able to operate.”

Referring finally to the administrative, expert and other tasks of the Council (see [50], p. 25), performed by the competent ministry, dr. Nyman-Metcalf reiterated the need to stress the independence of the Council, although “it will have the relationship with the ministry.” This also applied to the supervision over the performance of radio and television activities and the publishing of electronic publications, given to the ministry. 

In her next analysis
, she acknowledged the fact that “most of the suggested and discussed changes have been taken into account. The regulatory agency, the Council, has been given a clearer and more independent role.” As for the remaining comments, the most important one was the focus on the independence of the Council.

The Electronic Media Act was adopted in July 2003. The composition of the Electronic Media Council, as well as the appointment procedure for its members are stipulated by Chapter VI, Arts. 59-60 of [46]:

1. The Council has seven members. Only the citizens of the Republic of Croatia who have professional knowledge, abilities and experience in radio or television activities, or in publishing, cultural or similar activity, are eligible for membership in the Electronic Media Council.

2. Members of the Council should be publicly known persons who have distinguished themselves by advocating respect of democratic principles and the rule of law, the building and promotion of the highest values of the constitutional order of the Republic of Croatia, development of the civil society, the defence of human rights and freedoms and the protection of the freedom of expression.

3. Members of the Council are appointed by the Croatian Parliament upon the proposal of the Croatian Government for the period of five years and they can be reappointed. In the initial composition of the Council, two members are appointed for the period of three years, two members for the period of four years and three members for the period of five years.

4. Member of the Council cannot be a state official, the official of the executive or judicial authority or an official of the political party.

5. The following persons shall not be eligible for membership in the Council: owners, stakeholders or the shareholders, members of the management or supervisory boards other governing boards pertaining hitherto, directors, managers or other heads of management of the legal persons to whom the provisions of this Law apply, and which are related to the radio and television.

6. The following persons should not be eligible for membership in the Council: persons employed, contracted or performing jobs for any legal person or service related to the radio and television, and persons engaged in activities which may cause the conflict of interests.

Members of the Council shall only be dismissed before the expiry of their term of office if:

1. they do not attend sessions for a period longer than six months;

2. the conditions set in paras 4-6 of this Article are met;

3. they submit the request for the dismissal;

4. they are effectively convicted for committing a criminal act.
Even though the Act entered in force in July 2003, the Council members were elected

only a year later. In the meantime, the Act was analyzed again in February 2004, by the EU experts. In their report [1], apart from criticizing it for not having transposed the corresponding EU acquis in this field, they underlined that the nomination procedure for the Council members was “incompatible with the European standards”. They also stressed that, not enough powers were provided to the Council, especially regarding the monitoring of the broadcasters. Their recommendations, reflecting clearly their concern about the fact that the Council members had not been elected yet, read: ”A significant political initiative should be taken in order to promote a rapid reform of this legislation. This reform should be conducted as soon as possible in order to secure a stable environment in the broadcasting field in Croatia. It was agreed that the current law would neither provide a secure legal framework for broadcasters nor enable the functioning of a strong and independent broadcasting regulator. It would therefore be pointless to appoint the Council of Electronic Media under the current Law. In this context, the Croatian Government should consider the reform of this Law as a matter of high-priority.” In addition ([1], p. 5 ibid) ”The Council of Electronic Media should be guaranteed enough funding and administrative support in order to enable it to perform its tasks properly. The Government should dedicate a special fund for the first year of the establishment of the Council of Electronic Media in order to secure a speedy start of its work. In addition, the Council of Electronic Media should be given competences to issue secondary legislation.” 


The members of the Council were appointed in May 2004, after the adoption of the list of the candidates by the Croatian Parliament. The list was made by the Government on the basis of the public invitation. The appointment procedure was criticized for not being conducted publicly enough
. 


At that point, the Electronic Media Act was still work in progress, in particular with respect to the rest of the recommendations in [1] related to the alignment with the EU acquis. In particular, in the context of the negotiations for the EU membership, especially on Chapter 10, the Act was brought in full compliance with the acquis. Furthermore, the amendments pertaining to the functioning of the Electronic Media Council were made, in order to strengthen its independent and professional functioning. Therefore, the Agency for Electronic Media, consisting of the Electronic Media Council and the director of the Agency, was introduced (see [47], Art. 58. therein). The work of the Agency is governed by the director of the Agency. The director of the Agency is the president of the Electronic Media Council. The provision related to supervision has been deleted.

5 Do we really need the amendments? – Discussion


At this point, after the brief recollection given above, relying to the institutional (both Croatian and EU) and public memory, it is time to consider a question: Does Croatia really need the amendments pertaining to the appointment procedure of the members of the HRT Programme Council and the Electronic Media Council? Not any amendments though, but the ones which would explicitly involve civil society? Even more precisely, the ones suggested by dr. Jakubowicz and other EU media experts in [1], i.e. [35] and the similar ones for the Electronic Media Council?

Admittedly, the EU concern about the independence of the broadcasting regulatory bodies is legitimate According to [8] 1.a, in order to facilitate the transformation, a clear legislative framework should be adopted. Also, from 2.b.2, civil society must be directly involved since it represents “collectively the interest of society in general”.

Considering the need for clear, legislative framework, the BBC example represents an excellent counter-argument. The political independence of BBC (identified as a milestone of professional journalism) has never been written down (i.e. made clear). It is based on the unwritten traditions, which each and every government respects. Admittedly, this is only possible in the “high political culture and with the self-restraint on the part of the authorities”, as dr. Jakubowic wrote down in [17]. But high-political culture does not suffice. It should be noted that the respect of independence of the BBC is also a consequence of its professional standards, which represent the aimed goal of the HRT (and also many public broadcasters across the EU). Considering the standards, it is arguably more important at this point to involve more professionals in the HRT bodies, than to involve non-expert representatives of civil society. 

Secondly, are there other social groups than civil society that represent the interests of the general public? It is worth noting that in Croatia many of the political parties were actually descendents from the pre-independence civil society anti-communist movements, which also holds for many east European countries
. It can therefore be argued that the parliament in a great extent represents civil society, given the stage of the development of a young democracy.  On the other hand, the civil society as such, still need some time to reach the degree of maturity which implies the public responsibly. Furthermore, Croatian HRT example clearly shows that, although the importance of the direct influence of civil society for the protection of the independence of the public broadcaster is indisputable, these two are not, strictly speaking, proportional.

And finally, and the most importantly: the purpose of the possible amendments, i.e.  the EU benchmark is to (help to) create and secure the conditions enabling the public service broadcaster to provide high-quality programme which meets the needs of the population, respecting and promoting diversity at the same time. This should be the only legitimate raison d’être for involving more directly civil society in the appointment procedure.

Summarizing all the above, we are left with a simple conclusion: a law, which does not contain the provisions in contradiction with the criteria in [8] and which secures the conditions for professional functioning of the public broadcaster represents not only an acceptable, but also a desirable solution. Should the circumstances require further improvements, it does represent the solid basis to build upon.  

As a final step of our research, we put this conclusion to a test, by comparing it to the strand of opinion of Croatian media experts.

5.1 Overall assessment  - Excerpts from the expert round table

Round table entitled: ”Discussion on the election procedures for the members of CRT Programme Council and Electronic Media Council”
, joining the eminent Croatian experts
 from the field of media, took place in February 2008. in Zagreb. Following the EU request for the revision of the legislation in the field of audiovisual media in order to secure the corresponding regulatory bodie from political interference,  the leitmotiv of the discussion was rather straightforward: within the aforementioned framework, give your assessment of the role of civil society in the appointment procedure of the members of both Councils especially with view of creating safeguards against the political interference. The opinions, quite diverse in their focus, nevertheless yielded a common answer: the procedures as such are well conceived and adapted to the needs of the public media, i.e. they provide for their stability and well functioning. The civil society sector is well represented in the current procedures, which require a more focused implementation. In this particular context, the parliamentary selection of the candidates could be made more public, i.e. could be conducted via public consultation. In this way, the public sector would have stronger impact on the choice of the candidates
. 

In the remaining of the section, we paraphrase a few interesting points of the discussion. We point out that these should be read alongside [56] in order to get the accurate meaning of the particular views.

Previously used appointment procedure was proven counterproductive, i.e. instead of protecting the Council from direct political influence, it created out if it a new political body. The present appointment procedure is probably not the most fortunate one, but the Council passed through a difficult test since it managed to stabilize public television after a difficult period, when it had been driven to a state of chaos. I would suggest to keep the current model and to develop and perfect it by raising the awareness of the MPs for the need of appointing, jointly when necessary, persons of high professional standards. Unfortunately, this cannot be prescribed by the law. 

A. Vujić, MP - SDP, ex-minister of culture (2000-03)

Public behaviour of the members of the Council appointed directly from civil society ruined the Law. They compromised the solution that I personally found the top European solution at that moment. I don’t think that the civil society sector in Croatia is still mature enough to appoint directly the members of the Council. We are now witnessing the scandals related to the conflict of interest and behaviour of the people who have the key positions in the NGO’s and who, thereby embarrass Croatian civil society. In the current situation it is better to accept this model, although the other would be much better, until credible people represent our civil society. 

I. Z. Čičak, columnist of Jutarnji list


The appointment procedure is not the only important issue here, the quality of work of the Council as well as its composition is as important. I find the current procedure correct.

 Ch. Mainusch, CEO of RTL Hrvatska  d.o.o 
After their appointment, the Council members have taken a firm position not to allow the politics to influence the programme of the public television. And I have to admit that ever since 2003 we have not been under political pressure, which I have publicly acknowledged. On the contrary, there have been attempts of exerting pressure on our work, but these came from the companies. Today, the interest in interfering in our work comes from the private sector. In addition, some of the shortcomings of the implementation of the law can be overcome by the Statute in the scope of its (legal) competences.

Z. Ljevak, President of the HRT Programme Council


Electronic Media Council is in the first place the expert regulatory body, consisting of the permanently employed professionals. Such a body cannot be operational if made a field for political manoeuvres, nor if it represents the mirror image of the civil society. Although we are only in the course of our first mandate, this body is functioning well. I think that this leads to a certain conclusion regarding its appointment.

D. Peričić, President of Electronic Media Council


As for the members of HURIN, the current situation is acceptable, clearly in view of perfecting the existing knowledge. We can point out that while drafting amendment on the Electronic Media Act, all of our proposals were accepted.

I. Butković, President of HURIN


It is logical that the choice of the candidates for HRT Council is made by the Parliament, under current procedure, since this is the only body which can point out the interests of the most important elements such as subscribers, public, etc. We must point out, agreeing with the previous speakers, that it is absolutely indispensable to take into account professional expertise and experience. We are extremely pleased with the Electronic Media Council because we are always consulted when the amendment are drafted.

R. Veseljak, Independent Television Association


I fully support the statement that the provisions prescribing the eligibility conditions for the members of HRT Council represent the key factor of the success of the Council, including the conditions and criteria which must be satisfied, and in this area there’s most room for improvement. The same holds for Electronic Media Council. Today, I didn’t hear any good argument in favour of changing of the current law, except for the one which could be understood as the expression of a particular interest. Politics can be infiltrated in the Council even through the civil society appointment, but in this case in a non-transparent way. I therefore think the current balance represents the best solution.

V. Sutlić, Director-General of HRT

On the last meeting of the Croatian Journalists’ Association, which took place a year and a half ago, we reached the conclusion that the appointment procedures had to be changed. We haven’t elaborated the problem since, and we do not have the clear picture in what way to change them. In principle, the HRT Programme Council and Electronic Media Council represent two different things. Appointment procedure for the HRT Programme Council is much more depoliticized than the one for the Electronic Media Council, where the public wasn’t informed about the candidates. As for the HRT Programme Council, parliamentary Committee on Information, Computerisation and the Media politically balances the candidates proposed by different institutions and organisations and then the House of Representatives appoints them.  To depoliticise further this procedure, German model could be used: ¾ of its members are appointed directly by civil society. The next question is which civil society organisations should be included. The remaining of the members can be politicians, appointed according to the ratio of the parliamentary mandates. In case of Electronic Media Council, further step towards depolitisation should be made, at least as it is done with the HRT Programme Council, meaning the political balance must be made in order to provide for stronger democratic control over the candidates.

Z. Duka, President of the Croatian Journalists’ Association

I have to point out that, while drafting the current HRT Act, we were consulting the recommendations of the Eurovision Network
 and from their point of view, in particular from the point of view of their legal experts, our law represents one of the best models in Europe. Functionality of the particular model is extremely important and according to our experience, this is the best functioning one.

M. Nemčić,President of the Television Council of the Eurovision Network, HRT
The only persons that actually obtained legitimacy to represent public interest are the MPs. I can’t see a reason why they mustn’t be eligible for the Council members, by al pari principle. It is important to ensure that this does not imply the domination transfer. Also, it must be guaranteed that the political representatives don’t dominate the Council. As for the civil society representatives, they must be nominated and appointed in a meritocratic, and not democratic way. In that sense, minimal nomination criteria would imply: journalistic quality; critical analysis of politics, economy, law, culture; pronounced artistic level; educational value; protection of constitutional values and rights. Based on these guidelines, the procedure of appointment would imply open process of nomination, at least a month of public discussion on candidates and highly-qualified majority and secret ballot in the parliamentary procedure for their appointment.

S. Dvornik, Croatian Helsinki Committee, Media Council


The OSCE assessment of the current HRT Act is that it is a good law which can be improved further, in particular in the context of the role of civil society. When closing the OSCE mission, we gave the assessment that the civil society sector was mature enough for taking the active role, quickly reacting and promptly identifying all forms of political influence on media. We were also aware that at this point the prevailing influence was the one from corporations and capital. As for the candidate, it seems it is not too important which is organisation they comes from, but who they are. Which raises the question on the definition of the public discussion about the candidate and its length.

Lj. Draženović, OSCE Office in Zagreb


I think the current appointment for the members of Electronic Media Council is good and that it shouldn’t be changed. We should develop a model how to reach the public in the period from the nomination to the appointment of the candidates.

O. Ramljak, Electronic Media Council

6 Conclusions


To finalize this paper, we give a brief overview of the most important issues it covers.


As the introduction we showed the track-record of the functioning of the HRT in two distinct periods: from 2001 to 2003, when the HRT Council members were appointed directly from the civil society associations and from 2003 onwards, with the members of the HRT Programme Council elected by the Parliament upon public invitation. 

Using the track record, we empirically demonstrated that the Council appointed directly from civil society created the anarchy and malfunctioning of HRT. Due to their unprofessional behavior, members of the Council reached themselves the news headlines, relentlessly arguing with the other HRT bodies, ignoring the state institutions and finally establishing their own political party. At the beginning of 2003 HRT was at the edge of chaos, and the Parliament passed the new law replacing direct civil society appointment by the more political, parliamentary appointment. This solution is far from being perfect, but it has been providing the stability HRT needed to surpass the crisis and raise its professional standards. The track-record of the functioning of the Electronic Media Council is much less problematic, especially after somewhat cumbersome appointment of its members in 2004. 

Furthermore, we demonstrated that throughout all the above period, clear political determination to secure and protect the independence of the regulatory bodies has been present. This is particularly clear from the HRT example; after the failure of the civil society model, in spite of enormous public pressure caused by malfunctioning of the HRT, the Government dedicated a lot of time to prepare the amendments, keeping an open discussion with the public as well as with the EU experts. Moreover, after the change of political leadership in 2004, several attempts have been made to find a compromise which would include more directly civil society in the work of the regulatory bodies on one hand, and on the other hand provide for their stable and professional functioning.

The above retrospective also pointed out that the fears the European experts expressed in terms of possible dangers of political pressure did not become true. Facing the quick expansion of the broadcasting market, today both regulators are primarily concerned with the pressures of economic, rather than political nature.

Finally, in the course of negotiations for the EU membership, the above issues are re-examined by Croatian media experts. Their opinions are almost uniform: the present legislative framework is satisfactory enough. It is the implementation of the law which can (and should) be made better. In this context, the general public, i.e. not (only) the civil society associations, should be more involved in the discussion about the candidates, after their nomination.


In conclusion, if we focus on the performance rather than on academic aspects of the independence of the broadcasting regulators, the situation is clear: Croatian legislative framework is good as it stands now. The representation of the interests of the public is achieved through professional and responsible functioning of the corresponding bodies. The need for improvement exists as everywhere, but it is related to the implementation rather than to the amendments of the legislation. And finally, as in any consolidated democracy, it is the public, who will have the final say.
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� Analysis for the OSCE of the proposal for a Law on Electronic Media (of the) Republic of Croatia, dr. Katrin Nyman-Metcalf, April 2003


� Analysis for the OSCE of the proposal for a Law on Electronic Media (of the) Republic of Croatia – New version of the draft law, dr. Katrin Nyman-Metcalf, 20 May 2003


� see e.g. Konspirativno vijeće, HND Novinar 2004, in Croatian


� see e.g. Public Service Television in East Central Europe, A Comparative Study, P.Bajomi-Lazar, January 2002 


� Invitation and Agenda for the round table:” Discussion on the election procedures for the members of the CRT Programme Committee and Electronic Media Council”, Ministry of Culture, Zagreb, 28 February 2008


� List of participants of the round table:” Discussion on the election procedures for the members of the CRT Programme Committee and Electronic Media Council”
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