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Zagreb, 8 May 2008

Comments relating to the public discussion „HRT Programme Council and Council for the Electronic Media - Civil Society Role Revisited“ opened at the Ministry of Culture on 8 April 2008

Sources:

- Electronic Media Act (OG 122/03)

- Act on Amendments to the Electronic Media Act (OG 79/07)

- Act on Amendments to the Electronic Media Act (OG 32/08)

- „HRT Programme Council and Council for the Electronic Media - Civil Society Role Revisited“, a discussion paper of the working group for the preparation of negotiations on Chapter 10 – Information Society and Media.

- Minutes of the “Discussion on the procedure of appointing members of the Programme Council and the Council for the Electronic Media“, held at the Ministry of Culture on 21 February 2008.

0. The Association for Non-profit Media Development „Nemeza“ disagrees both with the very simple conclusion reached by the authors of the document „HRT Programme Council and Council for the Electronic Media - Civil Society Role Revisited“ and with the predominant position of the participants in the “Discussion on the procedure of appointing members of the Programme Council and the Council for the Electronic Media“, according to which the existing act(s) which do not contain provisions in contradiction with the criteria of the Recommendation of the Committee of Ministers and secure the conditions for professional functioning of the public broadcaster represent not only an acceptable, but also a desirable solution.


It is our opinion that the Act on Amendments to the Electronic Media Act, adopted in 2007 and 2008 in response to the suggestion of the OSCE, has met only the standards relating to the autonomy of domestic and foreign capital, whereas the requirements for additional protection of the pluralism of interests, diversity of media content, and promotion of civil society development, with the exception of occasional and discreet „cosmetic changes“ have in fact been completely disregarded. Since the discourse register and the relative argumentation procedures used in formulating these arguably simple conclusions in both the Discussion paper and the Discussion appear to be more interesting in terms of analysis of political literacy than in terms of political will (an issue we suggest to be analysed on another occasion), we shall reduce our contribution to this discussion to four „simple“ proposals.


Consequently, in respect to the drafting of the Act on Amendments to the Electronic Media Act, and particularly regarding non-profit electronic broadcasters, the „Nemeza“ association stays by its previous proposals and requests (brought forward, among other things, at the public discussion „Do we need non-profit electronic media?“ in February 2007 and at the round-table conference „Towards a European free media policy“ in January 2008):

1.
The proposal that the regulatory body, for the purpose of proactive endeavour in terms of development of the non-profit, i.e. third media, sector, should start promoting the „positive discrimination“ principle. Specifically, this means that, while preparing the new Act on Amendments to the Electronic Media Act, it should consider the possibility of introducing a preset quota for frequencies, i.e. concessions aimed at non-profit electronic broadcasters (as in the case of the Telecommunications Act of 1999). The policy of advocating a „liberal strategy“, according to which the Act in the tender procedure does not make a distinction between commercial and non-profit electronic broadcasters in practice gives preference to a disproportionate development of the commercial media sector and anticipates, or even advocates, the withering away of the non-profit media scene. Only by means of a legal framework that will ensure stimulating and objective conditions for the foundation of „associative“ or „free“ media (which are Croatian terms used to loosely denote the concept of community media) can it be ensured that the third media sector in Croatian society survives or, to be more precise, comes to life.

2.
The proposal to accurately i.e. unambiguously grant the associations the right to found electronic media by means of amendments to the Electronic Media Act. It is true that the Act currently in force (pursuant to the Act on Amendments to the Electronic Media Act of 2007) stipulates that the broadcaster of the electronic media may be a „legal or natural person registered in the appropriate register“, but in Article 62 (OG 122/03), i.e. Article 31 (OG 70/07) it states that „an offer for the public tender shall contain evidence of fulfilment of conditions stipulated by the tender... (...) information on the OWNERSHIP STRUCTURE, the LEGAL PERSON submitting the tender, personal information on the COMPANY and its head office, i.e. the name, family name, and permanent residence of the persons who directly or indirectly (through other legal persons) have stocks or shares in that legal person, as well as information on the percentage of these stocks or shares“. The Electronic Media Agency has laid down the same requirements in the Ordinance on the public tender procedure for the award of concessions to perform radio and/or television activity and the Ordinance on special conditions for performing radio and television activities (Article 4 „the predicted capital investments for each business year“, „estimates of the following financial indicators: ratio between capital ownership and total assets, ratio between total debts and assets, profit...“).

3. The proposal to allow for the possibility of application for, i.e. awarding of the so-called „interim frequency“ (a term used, for instance, in the German Act) in the drafting of amendments to the Electronic Media Act with a view to implementing single instance, non-profit, radio art and/or activist projects (broadcast, for instance, in the territory of a single city district or neighbourhood over a period ranging from a few hours to several days). Legislation of many European and world countries promotes such practice.

4.
The proposal that Paragraph 1 of Article 57 (OG 79/07), i.e. Article 23 (OG 32/08) of the Electronic Media Act referring to the protection of pluralism and diversity of electronic media be amended in a way so as to enable not only existing electronic broadcasters, but also non-profit media initiatives, to apply for financing of the Fund for the promotion of pluralism and diversity of electronic media. The Act currently in force only reflects the „vicious circle“ the non-profit media initiatives can never get out of since they are not entitled to apply for Fund financing (for projects through which they would publicly work for the promotion of the non-profit electronic media sector or projects for which existing broadcasters would act as hosts) and are continuously marginalized, or completely excluded from the media space which deprives them of the opportunity to gain status, develop action strategies and acquire a distinctive role in public discourse. In practice, this means that, when competing with some existing, let alone commercial broadcasters, at the very start they lose any opportunity to compete on equal terms for a concession for a frequency which the Act grants them on paper. However, the situation where non-profit media initiatives are excluded from the competition for financing by the Fund represents a basis for manipulation and mismanagement with these funds by both public and commercial or corporate electronic broadcasters (primarily through fictitious projects which are never carried out despite being declaratively registered for the purpose of promoting values of media pluralism, civil society, etc.).

At any rate, I hereby point out that the amendment of this paragraph in the direction suggested is necessary both in terms of alignment with the requirements of the European Commission and in terms of compliance with the Recommendation of the Committee of Ministers of the Council of Europe on media pluralism and diversity of media content of 31 January 2007.

On behalf of Nemeza

Agata Juniku
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